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Appendix B

Flexible payment options for Government Fees and charges

At the September 2011 Community Roundtable, establishing flexible payment options for ACT Government fees and fines was identified as a key way of assisting Canberrans experiencing financial hardship.  The Streetlaw paper “The downward spiral: How a fine can cause homelessness in the Australian Capital Territory” was provided to the Panel and considered in developing options.

Scope

In formulating its recommendations, the Panel considered the range of ACT Government fees and fines, noting that available payment arrangements provide varying levels of flexibility.  Some options require proof of hardship, and the criteria applied in determining hardship vary.  Others offer flexible payment options, although access is only available before default in some cases, and after default in others.
In order to consider a possible future structure for fees and fines, eight classifications have been identified:

	
	Fees and Fines
	Flexibility - In/Out of Scope
	Current Options

	1. 
	Court imposed fines
	In scope 
	Time to pay, instalments, voluntary community work order (after default – court ordered).

	2. 
	Infringements
	In scope
	Up to 6 months extension, but only if applied for within 28 days.  Significant penalties for non-payment

	3. 
	Other fees and fines
	In scope
	Some concessions apply, including waiver or alternative payment methods.

	4. 
	Non-discretionary Government fees
	In scope
	Some instalment payments available, some concessions also available (eg. licences and registration).

	5. 
	Fees to third parties
	No flexibility
	Unable to offer solutions without negotiations with third party providers.

	6. 
	Other fees
	No flexibility
	Small amounts involved – financially impracticable, discretionary in nature.

	7. 
	Business fees
	Out of scope
	

	8. 
	Fees or fines associated with activities of choice
	Out of scope
	


Category 5 fees are subject to commercial contract terms and as such, the ability to offer flexibility is limited.  In the long term, it may be possible to negotiate with some providers, particularly at the point of contract re-negotiation.  

In relation to Category 6, the Panel believes there would be an unjustified administrative impost in offering greater flexibility for fees or fines of relatively small amounts, particularly fees that are discretionary.  

The Panel considers Categories 7 and 8 out of scope given that relief is targeted at those who are struggling to meet personal debts that are unavoidable.  Further, the Panel expects a review of these fees as part of the Quinlan Tax Review.
Figure 2: The ACT Fees and Fines system by Directorate

	
	ACT Fees and Fines

	
	
	
	
	
	
	
	

	ESDD
	Housing ACT
	ACT Health
	JACS

ORS*                                         AFP
	Courts
	TAMS
	ACT Revenue Office (Treasury)

	-  Trade licence fees;
-  Water extraction charges;
-  water conservation.
	-  Tenant Responsible Maintenance (TRM).
	-  Dental services;
-  Hospital and other health fees;
-  Smoke-free cars (policy).
	-  Traffic and parking infringements;
-  Vehicle rego;
-  Drivers licensing;
-  Births, deaths & marriages;
-  Land titles;
-  Motor vehicle inspections;
-  Other road transport fees;
-  Non-voter (can move to Courts);
-  Consumer firework fines;
- Smoke free infringement notices;
-  Trade licences.

*Includes transport regulation
	-  Criminal infringement notices;
-  Smoke-free cars (on the spot fines).
	-   Court fees & costs;
-  Court imposed traffic and parking fines;
-  Other court fines;
-  Levy enforcement (CIC and victim services);
- reparation orders.

	-  Library fines;
-  Dog licence fees;
-  Dog poundage fees;
-  Dog registration fees;
-  Dog renewal fees;
-  Replacement dog tag fees;
-  Dog transport fees;
-  Other domestic animal fees;
-  Tip fees;
-  Bus fines;
-  Environment fines;
-  Dog infringement fines;
-  Litter fines;
-  Bus fees;
-  MyWay bus fares;
-  cost recovery for damage to ACT Government assets;
-  Cemeteries;
-  Nursery.
	-  General Rates;
-  Land tax;
-  Motor vehicle rego and transfers stamp duty;
-  Payroll tax;
-  Conveyance duty;
-  Land rent;
-  Ambulance levy;
-  City Centre marketing and improvements levy;
-  Fire and Emergency Services levy;
-  Network Facilities tax;
-  Energy Industry Levy;
-  Insurance Duty;
-  Certificate of rates, land tax and other charges;
-  Objection fee;
-  Duplicate and Counterpart stamping fee.


What Payment Options Already Exist?

The Panel identified existing fees and fines, and what payment options exist at this time, concluding that:

· there are some fees and fines for which payment arrangements are inflexible and offer very limited scope for assisting those in hardship.  For example persons owing traffic and parking infringements can have up to 6 months additional time to pay but only if they seek approval within 28 days of the infringement or reminder notice, and once a person is in default their drivers licence is suspended until the fine is paid;
· some fees, such as vehicle registration, offer the option to pay annually, or quarterly, and include concessions for eligible clients.  They do not, however, allow payments such as fortnightly or weekly deductions, and quarterly payments attract an administration fee of $25 per payment; 

· instalment options do exist for some other items, such as court costs (eg filing fees); and  

· others, such as court imposed fines, only offer option of payment by instalment, at the time of sentencing or once the payment is in default.  

There is not one consistent system of assistance for those in hardship, and navigating the system as a whole is cumbersome.  The system varies by Directorate, and by fee or fine, creating difficulty in determining what options are available and how and when access to them is available.

Payment Options

The Panel considers flexible payment options for those facing difficulty generally fall into three broad categories:

1. Payment by instalment or additional time to pay;

2. Waiver or write-off;

3. Community service and/or personal development in lieu of fees and fines.
Payment by Instalment or Time to Pay

Most states in Australia provide individuals with the option to make payments by instalments. Some instalment plans distinguish between a voluntary plan, made at the time of receiving the notice, and a plan which is put in place at the point that the debt has passed the due date.  Plans which are put in place to recover unpaid debts can, in some cases, roll all outstanding debts into one plan.  

The administrative cost of instituting payment by instalment for small amounts (for example, amounts under $100) means that, other than in exceptional circumstance, this is not a cost effective option.  In addition, where third parties are involved (such as for motor vehicle third party insurance) payment by instalments or extended time to pay may not be acceptable.  

Payment by instalment requires careful management where repeated offences result in the accumulation of debt.  It is therefore important that the instalment plan has the flexibility to allow for an extension of time for those experiencing financial hardship.  While this has the effect of delaying debt recovery, it should eventually result in recovery of debts rather than imposing further penalties and the eventual need to write off debts or incur costs in pursuing bad debts.

While there is an administrative cost in allowing payment by instalment, given the purpose of allowing these payments is primarily to smooth the ‘shock’ for those less able to absorb such amounts, most jurisdictions do not impose any additional administrative fees for payment by instalment.  

The ACT also has a comparatively high on-time payment rate, with 92% of ACT traffic and parking infringements paid on time, in contrast to some jurisdictions which experience rates well under 50%.  The Panel expects the high proportion of Canberrans that pay on time will impact on the utilisation of flexible payment options, meaning the administration costs of instalment plans may be smaller than in other jurisdictions.   

Another option is to seek additional time to pay.  In the ACT, existing time to pay arrangements for infringement notice penalties allow a period of up to 6 months, but others have greater discretion.  

In some jurisdictions these options are available to all people, while others require people to apply and meet various criteria.  Eligibility is often based on whether the person is in receipt of a Commonwealth Government Concession, or time to pay is offered on a discretionary basis.  Jurisdictions that offer access to everyone have stated that the resourcing cost of assessing applications is not justified.  

Currently in the ACT, approximately 8% (14,000) of people who receive traffic and parking infringements make a request for an extension of time to pay.  Under the proposed new arrangements which would allow both extended time to pay and also instalment options, with no time cut-off or eligibility criteria applying, it is expected that the proportion of people applying for this option would increase.   However, it is also hoped that the ability to utilize this option might lead to an improvement in the rate of repayment (noting that in the ACT this is already quite high).
Other jurisdictions also allow fees and fines, either lump sum or instalments, to be paid by a variety of means including BPay, authorized direct debit from financial institutions and flexibly by “CentrePay”, which is a minimum repayment of $10 per Centrelink payment.  Cash payments must also be an option for those who may not have access to necessary technology.


Upon demonstration of financial hardship, for one-off fees, fines or penalties, the system should allow:
· an extension on payment – up to an additional 6 or 12 months, or longer in special circumstances;

· payment by instalment – available at no additional cost, for regular instalment repayment over a 12 month period.  Longer periods with smaller instalments should be allowed where justified by significant financial hardship.  

For recurrent fees, the system should allow all Canberrans to access:

· payment by instalment – at no additional cost, for regular instalment repayment over a 12 month period.  Longer periods with smaller instalments should be allowed when financial hardship can be demonstrated.  However, in order to avoid an accumulation of debt, the repayment period should not exceed the period for which the fee applies.  

These options would be available for Category 1 – 4 payments, for any amount over a specified lower limit (with the ability to lower the limit on request for those in significant financial hardship), and would be available at any time.  The lower limit could be aligned with the Centrepay lower limit of $10 per fortnight.  

Instalments should be available via a suite of methods, including:

· Scheduled payments

· BPay

· CentrePay

· Canberra Connect (inc cash payments)

· Australia Post

With the anticipated high volume of transactions in regard to traffic offences, the Panel recognises that modification or upgrading of IT systems, as well as additional administrative support, would be required.  The Panel understands that this will impact timing of implementation.  

Further, the Panel also notes that there are more generous arrangements than those outlined above currently available for some fees and fines.  To prevent disadvantage and ensure a consistent approach, the Panel further recommends that these arrangements should be continued until the matter is finalised. 

Waiver or write-off

In more serious cases of financial or other hardship, particularly long term hardship, the Panel believes there should be capacity to waive or write-off a fine.  The challenge in allowing this is to ensure that decisions are made on the basis of clearly-defined criteria and are made consistently.  

There is an important difference between waiver and write-off.  In the case of a waiver, a person is excused from the particular debt.  In the case of a write-off, the person is not excused from the debt, but the debt is accepted by the Government as unlikely to ever be recovered.  In the case of a write-off it is possible, although unlikely, to recover the debt at a later time should the person’s financial circumstances change.
The Panel regards it as appropriate that waiver or write-off should only be considered where extended time to pay or small instalment payments are not viable options because of the continuing financial hardship they would cause.  It also recognises that for the ACT Government, payment of a reduced amount should be available as partial payment is preferable to no payment.  Alternatively, the person, if found suitable, could be permitted to complete community work or attend approved development/training programs to extinguish the debt.


Community Service 

Some jurisdictions also offer the option of converting fines into community service.  This option requires the investment of staff to administer these arrangements and, in some cases, to supervise the community service.  However, the NSW Work and Development Order (WDO) scheme operates with the support of approved “sponsor” organisations or health practitioners who are not paid for their participation in the scheme, which includes monitoring and reporting compliance of fine defaulters with their WDO.  There may also be insurance requirements.  Converting fines into community service may be an appropriate option where the financial and personal circumstances of a person (eg health issues or personal crises) impede the person’s capacity to pay.

The ACT offers this type of option in some limited circumstances, particularly in relation to court imposed fines.  In this case, an application may be made to a court for a fine defaulter to discharge a fine through a Voluntary Community Work Order (VWCO)
.  In order to implement a community service or training and development scheme further work is required to:

· estimate potential ACT consumers who might benefit from such a scheme;

· gauge the level of interest and support within the non-government sector as the potential supervisors of the community work;

· discuss the option with potential education and training providers;

· for the purpose of personal development orders
, establish the level of interest and support of health service providers or practitioners, in sponsoring participants in such a scheme; and
· establish the costs of administering such a system.

Guidelines would be established for the assessment of hardship applications, whereby the first preference would be payment by instalment or delayed payment.  If the assessment was that a person would not be able to make any payments in the foreseeable future, then the option of community service or training or development would be considered.  Attendance at community service or training would earn ‘credits’ towards the payment of the fine or fee, until such time as the fee or fine was extinguished.  Continuing in the community service after payment of the fee or fine would not establish a bank of credits for future use – each application would be assessed separately.  Pre-existing community service work would also not count towards payment of fees or fines.

In NSW a successful two year trial of its WDO scheme has recently been conducted.  The program operates outside of the court system, and is administered by the NSW State Debt recovery Office (SDRO).  After an initial period of oversight, the SDRO has determined that approved sponsor organisations (who are unpaid) have the qualifications to determine appropriate training or community service requirements within specified guidelines.  Guidelines for eligibility and the debt repayment schedule ($30 per hour of community work, $50 per hour of education) are all available on the SDRO website www.sdro.nsw.gov.au.

Financial counselling

Offering a free information service for those who apply for payment by instalment over an extended period or for a waiver of fees or fines is a means by which a positive outcome could be achieved.  This will allow financial counsellors to offer information on the possible instalment deductions, assess whether a waiver or write-off might be needed and also assist those in financial difficulties with accessing Government concessions and other available assistance.  This would allow a more holistic approach to assisting people who are facing financial difficulty.  

Referral to financial counselling services should be voluntary.  

Penalties for non-payment

Currently the ACT Government imposes penalties or sanctions for fines that are not paid within the required timeframe; the most common being the suspension of a person’s licence or car registration.  The imposition of penalties acts as a deterrent and encourages people who have the capacity, to pay on time.  However, for people on low to moderate incomes who are experiencing financial stress, such penalties can exacerbate their financial hardship.  The example commonly cited is where an infringement is not paid, leading to loss of licence.  This in turn can prevent a person from attending or seeking work, leading to a reduction in income and increasing the likelihood that the person will be unable to pay their fine.  
Time to pay options should be made available to people with fines who are experiencing financial hardship.  Once a payment arrangement is in place, no penalties or sanctions should be imposed.  If a person’s licence has already been suspended, it should be immediately reinstated.  


The Panel considers it reasonable that there be a logical escalation of matters, with the availability of time to pay, waiver, write-off or concessional payments offered at appropriate stages.  

What might the new model look like?

	Category
	Waiver or write off
	Community Service
	Payment by Instalment
	Extended Time to Pay

	1.  Court imposed fines


	
 *
	

	

	


	2: Infringements
	

	

	

	


	3: Other fines


	

	

	

	


	4: Non-discretionary Government fees
	

	

	

	


	5: Fees to third parties
	

	

	

	


	6: Minor discretionary fees
	

	

	

	




  Available to all – no hardship assessment or conditions for access.  Greater flexibility available to those who satisfy hardship assessment criteria.


Available only after hardship assessment.


 Available only through the court system at the time of imposition of fine, or by returning to court (already available).


  Not available.

*This option is not available through this process, but it is noted that there is already a capacity for the Director General to remit all or part of a court imposed fine.
Attachment I: 
Recommendations of the Streetlaw paper

In November 2011, a report “The downward spiral: How a fine can cause homelessness in the Australian Capital Territory” was released by Streetlaw.  The report makes a series of recommendations regarding the flexibility around payment of fines.  The below table outlines the recommendations and the Panel’s response to them:

	Streetlaw Recommendation
	TAS Response and Recommendations

	1
	That the ACT Government conduct a full review of the current policies and systems for administering infringements in the ACT, with particular regard to its obligations under the Human Rights Act 2004 (ACT)
	This paper critically reviews the ACT’s current policies for fees and fines with a view to simplifying the system and making it more flexible for those in need.

	2
	That the ACT Government conduct a full review of the infringement administration systems available in all other States and territories with a view to developing a system in the ACT that represents best practice in Australia
	This paper has reviewed the administration systems in other jurisdictions and agrees in principle that the ACT system could be improved.

	3
	That the ACT Government set up a fines administration system which enables all people to enter into sustainable instalment plans to repay their outstanding infringements, by application to a single administrative agency such as the RTA
	The Panel recommends that the ACT put in place a Time to Pay system which allows payment by instalment and extension of time to pay (Rec 2) for those experiencing financial hardship.  

	4
	That the system provide for people paying their infringements by instalments to have their driver’s licences unconditionally restored whilst they continue to make payments
	The Panel recommends that all penalties/sanctions be suspended while a person is in a Time to Pay agreement (Rec 6).

	5
	That the system provide the option for Centrelink recipients to make automatic instalment payments via Centrepay
	The Panel recommends multiple payment options, including Centrepay (Rec 2).

	6
	That the system provide a program for low-income and socially disadvantaged people to apply to perform community work or participate in an approved development program to earn financial credits towards discharging their fines in similar terms to the programs existing in NSW and Victoria
	The Panel recommends the pilot of a scheme which allows those able to demonstrate financial hardship to undertake community service, training or other development program in lieu of debt (Rec 4).

	7
	That the system provide for people engaged in approved community work or development programs to have their driver’s licences unconditionally restored while they attend.
	The Panel recommends that all penalties be suspended once an application has been received, and then while the person is meeting their commitment (Rec 6).

	8
	That the system provide for people demonstrating “special circumstances” to apply to have their fines waived on grounds such as:

· Mental or intellectual disability, disorder, disease or illness;

· Addiction to drugs, alcohol or a volatile substance;

· Exceptional financial hardship;

· Domestic violence;

· Homelessness.
	The Panel proposes that a policy be applied that allows waiver or write off based on an assessment of hardship.  This would be expected in relatively few cases given the availability of other options (Rec 3).

	9
	That a mechanism be inserted into the Road Transport (General) Act 1999 to allow a person to apply for a Court ordered instalment plan on grounds of hardship at any time after their licence has been fine suspended
	The Panel proposes that the application for an instalment plan would be considered without the need for Court involvement (Rec 2).

	10
	That a mechanism be inserted into the Road Transport (General) Act 1999 to allow for low income or socially disadvantaged people to apply to Court for partial waiver of a fine in recognition of their low income.
	The Panel proposes that the application for a partial waiver would be considered without the need for Court involvement, either independently (Rec 3) or as part of a payment incentive scheme.

	11
	That a mechanism be inserted into the Road Transport (General) Act 1999 to allow a fine-suspended licence to be reinstated immediately after the Court has ordered an instalment plan and remain unconditionally restored whilst instalment payments continue to be made.
	The paper proposes that all penalties be suspended upon receipt of an application 
(Rec 6).


*Tenant Responsible Maintenance


  








Recommendation 1:  The fees and fines system should offer a consistent framework across all ACT Government fees and fines, with limited exceptions.  This framework should provide for payment options and consideration of special circumstances.  However, the framework should not undermine, in the case of fines, the deterrent purpose of the fine itself and in the case of fees, the need to recover costs for the provision of a Government service. 








Recommendation 2:  The ACT Government put in place a time to pay system, which allows payment by instalment and extension of time to pay for those experiencing financial hardship.  





Recommendation 3:  In cases where long-term financial hardship can be demonstrated, the ACT apply a consistent policy allowing the waiver or write-off of fees, fines or infringement penalties.  This policy would not apply for secured debts.


In assessing hardship, the assessor should be able to offer a partial waiver (rather than a complete waiver or write-off) based on the hardship assessment to allow imposition of part penalty or partial recoup of costs without excessive burden on those least able to pay.  There should also be capacity for the assessor to offer partial-waiver as part of a payment incentive scheme, which the Panel has discussed further in the Targeted Assistance Strategy report.  





Recommendation 4:  The ACT pilot a scheme that offers those who can demonstrate financial hardship, the option of community service or training and development as payment in lieu of debt.  The hardship application should consider such areas as the NSW system, including:


Mental illness;


Intellectual disability or cognitive impairment;


Homelessness;


Acute economic hardship; and


Serious addiction to drugs, alcohol or volatile substances.





Recommendation 5:  Financial counsellors should be utilised to provide an information service for those who apply for flexible payment options.  A financial counsellor could also assist in the completion of necessary paper work, offer information on suitable instalment or deferral of payments, as well as any available concessions which may assist the person in maximising their income.   





Recommendation 6:  No penalties or sanctions should be imposed while a person is having an application considered, or while they are in a payment agreement and meeting their commitments.  Any penalties applied should be suspended as soon as an application is received or an agreement reached, and continue to be suspended as long as the person is meeting their commitments.  
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� To date no entities have been approved to administer an ACT VWCO and no applications have been made to the magistrates Court to require a defaulter to discharge an outstanding fine via a VWCO.


� Which can include orders for medical treatment, education, training and other development opportunities





